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EXECUTIVE SUMMARY

The objective of this project is to provide sufficient data to gain a complete understanding of the Member
States’ implementation and enforcement of the existing obligations regarding nationals set out in Reg-
ulation (EC) No 1005/2008 establishing a Community system to prevent, deter and eliminate illegal,
unreported and unregulated fishing (the IUU Regulation)'. In order to ensure that the Member States
fulfil their obligations under Articles 39 and 40 of the IUU Regulation, it is necessary to obtain a com-
prehensive and up-to-date picture of the level of implementation of these requirements in each national
legal system.

Therefore, this study aims to:

gather data on the legal frameworks to implement Articles 39 and 40 in all Member States in order
to gain a comprehensive overview of whether and how the legal instruments in place (and those
planned to be adopted) in the national systems reflect the requirements set by the [UU Regulation
regarding nationals?;

provide a comparative analysis of the Member States legal frameworks, identifying patterns and
pointing to specific difficulties in implementing or interpreting the obligations provided in Articles
39 and 40; and

identify any best practices that can be shared between the Member States.

The study mainly focuses on: on the one hand, EU nationals engaging in illegal, unreported, unregulated
(TUU) fishing outside EU waters, i.e. operating® or on board fishing vessels* registered in third countries
or vessels without nationality, on the high seas and/or in the waters under the jurisdiction of third coun-
tries, and: on the other hand, on EU nationals supporting IUU fishing (as defined in the glossary) wher-
ever they are located.

The project was implemented in two main steps:

1. data collection on the national fisheries and fisheries-related legislation that incorporates Arti-
cles 39 and 40 of the IUU Regulation (Task 1) and

2. assessment of the national frameworks and measures adopted at national level against nationals
engaged in/supporting [UU fishing (Task 2).

Task 1 consisted of the preparation of an updated overview of the national legal frameworks pursuant
to the requirements of Articles 39 and 40 of the IUU Regulation. The information collected was factual
(legal provisions, official documents and figures) and aimed to provide an overview of the implementa-
tion into the national framework of the requirements of the IUU Regulation relating to nationals. The
main source of information for this overview was the questionnaire addressed to the competent author-
ities of the Member States. The questions were designed to ensure an as exhaustive as possible coverage
of the information to be collected, other sources of information available to the national experts being
only used to cross-check and complete the information provided by the authorities.

! Council Regulation (EC) No 1005/2008, OJ L 268, 29.10.2008, p.1.

2 Austria (AT), Belgium (BE), Bulgaria (BG), Czechia (CZ), Croatia (HR), Cyprus (CY), Denmark (DK), Estonia (EE), Finland
(FI), France (FR), Germany (DE), Greece (EL), Hungary (HU), Italy (IT), Ireland (IE), Latvia (LV), Lithuania (LT), Luxem-
bourg (LU), Malta (MT), the Netherlands (NL), Poland (PL), Portugal (PT), Romania (RO), Slovakia (SK), Slovenia (SI),
Spain (ES) and Sweden (SE).

3 According to the Council Regulation (EC) No 1224/2009, OJ L 343, 22.12.2009, p. 1, Art. 4(19) ‘operator’ means the natural
or legal person who operates or holds any undertaking carrying out any of the activities related to any stage of production,
processing, marketing, distribution and retail chains of fisheries and aquaculture products

4 Pursuant to Article 2 (5) of IUU Regulation, fishing vessel means any vessel of any size used or intended for use for the
purposes of commercial exploitation of fishery resources, including support ships, fish processing vessels, vessels engaged in
transhipment and carrier vessels equipped for the transportation of fishery products, except container vessels.

Milieu Consulting SRL Study on the legislative frameworks and enforcement systems of Member States regarding obliga-
Brussels tions and sanctions to nationals for infringements to the rules arising from
the IUU Regulation - EU, May 2022
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Upon receipt, replies were analysed by the national experts working on the project. The national experts
were asked to fill any gaps and cross-check the information provided in the replies with other sources
based on desk research. To that end, a list of potential sources of information was provided in the Inter-
view Summary template (see below). They were also communicated information provided by the Mem-
ber States to the Commission.

The data gathering and analysis phase was concluded with interviews with the national authorities per-
formed by the national experts. The questions aimed at filling the remaining gaps and at receiving clar-
ifications on specific points. It was also the opportunity to follow up on inconsistencies that may have
been observed between the replies to the questionnaire and the results of the desk research. The interview
questions also covered the identification of best practices and opportunities for improvement of the na-
tional system.

Task 2 consisted in an overall assessment of the system of each Member State with regard to Articles
39 and 40 of the IUU Regulation. In this regard, the performance of each of the national framework and
measures described in Task 1 was assessed against a set of criteria. The results of the analysis com-
pleted under Task 2 includes a comparative assessment between Member States and identifies best prac-
tices, shortcomings and opportunities for improvement.

Even though the obligations contained in Articles 39 and 40 of the IUU Regulation are directly applica-
ble to all Member States under Article 288 of the Treaty on the Functioning of the EU (TFEU)?, they
nevertheless need to be incorporated into and further specified in the national legal order to be imple-
mented.

Thus, national procedures should be in place to ensure that the competent authorities are in a position to
implement the provisions and appropriate sanctions need to be established to ensure the enforcement of
the requirements. If these elements are not provided in national law, they are unlikely to be implemented
in practice. In this context, the national legal and policy frameworks in place in the EU Member States
should provide for a comprehensive coverage in terms of legal obligations applying to nationals within
the meaning of Articles 39 and 40 of the [IUU Regulation®.

Legal acts relevant in the context of Articles 39 and 40 of the I[UU Regulation are in place in nearly all
Member States. However, in a number of Member States, the applicable legislation, or recent revisions
of such legislation, does not directly or expressly implement Articles 39 and 40, but rather provides the
general legal framework for the enforcement of the Common Fisheries Policy which enables, at least to
some extent, their application. More specifically, in the national legislation of many Member States, EU
nationals operating or on board fishing vessels registered in third countries or without nationality are
not covered and no enforcement measures are instigated against them.

Non-binding documents (soft law) which are relevant for the implementation of the obligations applying
to nationals as provided in Articles 39 and 40 are introduced in less than half of the Member States.
Similar to legal acts, these are not specifically intended to facilitate the implementation of Articles 39
and 40 as such, but instead have a more or less significant impact on their application. As to the changes
in the legislation in the past five years, in eleven (11) of the Member States, there were changes relevant,
at least to some extent, to the legal acts relevant to obligations applying to nationals as provided in
Articles 39 and 40. Changes mainly relate to the sanctioning system or the role of enforcement authori-
ties.

3 Treaty on the Functioning of the European Union OJ C 202, 7.6.2016, p. 171-172, available at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:12016E288.

¢ Within the context of this study, unless indicated otherwise, all references to ‘nationals’ refer to the natural and legal persons
subject to the jurisdiction of Member States pursuant to Article 39 (1) of [IUU Regulation.

Milieu Consulting SRL Study on the legislative frameworks and enforcement systems of Member States regarding obliga-
Brussels tions and sanctions to nationals for infringements to the rules arising from
the IUU Regulation - EU, May 2022
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Obligations for nationals

Regarding Article 39(1), which provides that “nationals subject to the jurisdiction of Member States
(nationals) shall neither support nor engage in IUU fishing, including by engagement on board or as
operators or beneficial owners of fishing vessels included in the Community IUU vessel list”’, two third
of the Member States (18)7 reflect the infringement directly into their national order. For several of
them, such as Croatia, Italy, Poland and Spain, this is implied by setting up sanctions to punish.

In relation to Article 40(2) stating that nationals “shall not sell or export any fishing vessel to operators
involved in the operation, management or ownership of fishing vessels included in the Community IUU
vessel list™, only one third of the Member States (9)® reflect the prohibition into national law. Authori-
ties of landlocked countries such as the Czech Republic and Hungary indicated that nationals of their
Member States do not own fishing vessels. This argument was raised by Slovak authorities for both
Article 39 and 40, indicating that Slovakia is a landlocked country without approved fishing vessels,
owners or operators of vessels and determined ports. The remaining Member States have either included
a provision with a direct reference to the Regulation in their national law or argue direct applicability of
the Regulation, without specific reference into national law.

Obligations for Member States regarding nationals

As for obligations applying to nationals, the [UU Regulation’s requirements applying to Member States
are reflected to various extent in national law. Approaches vary across landlocked Member States, with
Austria and Hungary incorporating few provisions in their national legal order and the Czech Republic
and Slovakia none”’.

Article 39(2) on cooperation and adoption of measures to identify nationals supporting or engaged in
IUU fishing is reflected in national law in seven (7) Member States'®.

Article 39(3) requiring Member States to take appropriate action with regard to nationals identified as
supporting or engaged in [UU fishing is reflected in the national law of more than half of the Member
States (14)'".

Article 40(1) which puts on Member States the responsibility to encourage nationals to notify any in-
formation on the fact that they hold interests in, or control of, fishing vessels flagged to a third country
and the names of the vessels concerned is reflected in the national law of only six (6) Member States'?.

Article 40(3) prohibiting Member States to grant public aid to operators involved in the operation, man-
agement or ownership of fishing vessels included in the Community [UU vessel list is mentioned in the
national law of thirteen (13) Member States'®. This provision was considered not applicable by the na-
tional authorities of landlocked Member States'.

Article 40(4) obliges Member States to endeavour to obtain information on the existence of any ar-
rangement between nationals and a third country allowing the reflagging of fishing vessels flying their
flag to such third country; and to inform the Commission thercof by submitting a list of the fishing
vessels concerned. This requirement is reflected, at least partially, in six (6) Member States'’. It is not
reflected in any of the landlocked countries, because, up to the time of writing, they do not have fishing
vessels flying their flags.

7 AT, BE, BG, CZ, DE, EE, ES, FI, HR, HU, IE, IT, LT, NL, PL, PT, SE and SI.
$ BE, DE, EE, ES, FI, HR, IT, NL and SL.

° No data was gathered for LU.

10 AT, DE, EE, ES, IT, MT and PL.

1 AT, BE, DE, EE, ES, FI, HU, IT, LT, LV, MT, NL, PL and PT.

12 AT, CY, EE, ES, LV and PL.

13BE, CY, DE, DK, EE, ES, IT, LV, NL, PL, PT, SE and SI.

14CZ, HU, SK,

15 CY, EE, ES, IT, LT and SI.

Milieu Consulting SRL Study on the legislative frameworks and enforcement systems of Member States regarding obliga-
Brussels tions and sanctions to nationals for infringements to the rules arising from
the IUU Regulation - EU, May 2022
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All the Member States provided information on the extent to which their enforcement authorities have
jurisdiction to sanction any national (masters and/or crew members, as well as operators, including own-
ers, of vessels) engaged in [UU fishing activities which occurred by means of or on board vessels reg-
istered in them and those to third countries, including when operating on the high seas or in third coun-
tries” waters. Information on whether and which exceptions apply (e.g. specific circumstances under
which nationals engaged in [UU fishing can/cannot be prosecuted or sanctioned by the enforcement
authorities) are also included.

Similarly, Member States provided information as to the rules on jurisdiction to sanction nationals sup-
porting IUU fishing activities wherever they are located, in each of the following situations:

Masters and/or crew members, who are nationals of the Member States, operating on vessels reg-
istered in third countries with known links to IUU fishing activities (21 Member States providing
relevant rules)'®;

Owners and/or operators of vessels registered in third countries with known links to IUU fishing
activities, who are nationals of the Member States (22 Member States providing relevant rules)'’;
Owners of processing plants in third countries supporting/providing services to IUU listed vessel,
who are nationals of the Member States (18 Member States providing relevant rules)'®;

Nationals of the Member States, based in the EU, managing third country registers and supporting
IUU fishing activities (18 Member States providing relevant rules)';

National insurance and financial service providers to [UU listed vessels (16 Member States provid-
ing relevant rules)®’;

HR companies (recruiting companies) based in the Member States providing services that support
IUU fishing activities (16 Member States providing relevant rules)?!;

Third country supply vessels owned/controlled by nationals of the Member States support-
ing/providing services to IUU listed vessel (20 Member States providing relevant rules)?;

Other situations involving nationals of the Member States supporting IUU fishing activities which
occurred on board vessels registered in third countries, including when operating on the high seas
or in third counties’ waters.

Sanctions are in place for nationals engaged in or supporting IUU fishing activities in all Member States
but Slovakia. However, these sanctions apply only within the limits of jurisdiction presented in the pre-
vious sections. In general, sanctions are administrative in most Member States. Criminal sanctions are
also provided in Bulgaria, the Czech Republic, Estonia, France, Germany, Italy, Latvia, Malta, Romania
or exclusively in Cyprus, Hungary, Ireland, the Netherlands and Sweden. Where administrative sanc-
tions are in place, they mainly consist of fines, with complementary sanctions such as seizure or forfei-
ture of products or withdrawal/suspension of fishing licence. Criminal sanctions consist in most cases
of imprisonment and/or a fine.

Sanctions for nationals selling or exporting fishing vessels to operators involved in IUU fishing are
scarcer. Where sanctions are provided, they are general sanctions not expressly mentioning the said
infraction. Such sanctions are not provided in half of the Member States (13).

16 AT, BE, BG, CY, DE, DK, EE, ES, FI, FR, HR, IE, IT, LV, MT, NL, PL, PT, RO, SE, SL

17 AT, BE, BG, CY, DE, DK, EE, ES, FI, FR, HR, IE, IT, LT, LV, MT, NL, PL, PT, RO, SE, SI.
18 AT, BG, CY, DE, DK, EE, ES, FI, HR, IE, IT, LT, LV, MT, NL, RO, SE, SI.

19 AT, BE, BG, CY, DE, DK, EE, ES, FI, HR, IE, IT, LV, MT, NL, RO, SE, SI.

2 AT, BG, CY, DE, DK, EE ES, FI, HR, IE, IT, MT, NL, RO, SE, SI.

2L AT, BG, CY, DE, DK, EE, ES, FI, HR, IE, IT, MT, NL, RO, SE, SI.

2 AT, BG, CY, DE, DK, EE, ES, FI, FR, HR, IE, IT, LT, MT, NL, PL, PT, RO, SE, SL.

2 BE, BG, EE, EL, HU, IE, IT, LT, PL, PT, RO, SE and SK.

Milieu Consulting SRL Study on the legislative frameworks and enforcement systems of Member States regarding obliga-
Brussels tions and sanctions to nationals for infringements to the rules arising from
the IUU Regulation - EU, May 2022
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Obstacles in the application of sanctions on nationals engaged in IUU fishing, operating or on board
vessels registered in third countries and/or vessels without nationality as well as on nationals supporting
IUU fishing were identified in nine (9) Member States. Recurring issues include the difficulty to identify
IUU fishing activities which do not occur within EU waters and the administrative burden such identi-
fication entails, as well as the lack of cooperation with third countries authorities. Problems of internal
coordination among authorities in a same Member State were also mentioned (e.g. Lithuania and Ro-
mania).

National authorities consulted in the context of the present study were asked to indicate whether their
Member States had adopted any policy initiatives, guidance documents or procedures in addition to legal
measures for the identification of nationals engaging in IUU fishing outside EU waters or supporting
IUU fishing either from the territory or areas under the jurisdiction of the Member State or abroad. Such
activities relate in great part to awareness raising information for the relevant stakeholders, but also to
the issuance of guidelines and procedures to facilitate the gathering and/or exchange of information, and
training.

The cooperation between the EU Member States is described in Article 51 of the [IUU Regulation, as
well as in Articles 35 and 52 of the Commission Regulation (EC) No 1010/2009. In particular, pursuant
to Article 51 of the IUU Regulation, the national administrative authorities responsible for implementa-
tion of the Regulation shall cooperate with each other, with administrative authorities of third countries
and with the Commission in order to ensure compliance with the Regulation.

Additionally, the need for cooperation among the authorities responsible for the implementation of the
Regulation, the competent authorities of third countries, the Commission and the body designated by it
in order to ensure compliance with the respective rules is required under Article 117 of the Council
Regulation (EC) No 1224/2009. For this purpose, a system of mutual assistance shall be established,
which shall include rules on the exchange of information upon prior request or on a spontaneous basis.
The Member State where fishing activities have taken place shall transmit to the Commission, at its
request, by electronic means, any relevant information at the same time as it is communicated to the flag
Member State of the fishing vessel.

For the purpose of mutual assistance, the Member States shall designate a single liaison office (SLO)
and communicate its identity to the Commission and the other Member States, pursuant to Article 39 of
Commission Regulation (EC) No 1010/2009. The Commission shall publish and update the list of single
liaison offices in the Official Journal of the European Union.

In addition, the EU has entered into international agreements with third countries which provide for
cooperation with third countries from which Member States directly benefit?*. For instance, the EU is
party to the Agreement on Port State Measures (PSMA) which is the first binding international agree-
ment to specifically target IUU fishing®. In particular, pursuant to Article 9 of the PSMA, each party of
the Agreement shall decide whether to authorize or deny the entry of the vessel into its port and shall
communicate this decision to the vessel or to its representative (in case of denial, the decision shall be
communicated to the flag State).

Initiatives were mentioned in seven (7) Member States?®. They referred to international as well as bilat-
eral agreements, which provide a platform for cooperation. They also mentioned occasional informal
collaboration. The role of the European Commission as intermediary was pointed out as well in a few

24 See https://ec.europa.eu/oceans-and-fisheries/fisheries/international-agreements_en.
25 See https://www.fao0.org/port-state-measures/background/parties-psma/en/.
2 EL, ES, FR, HR, LT, LV and PL.
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cases.

Article 39(4) of the IUU Regulation provides that ‘each Member State shall notify to the Commission
the names of the competent authorities responsible for coordinating the collection and verification of
information on activities of nationals referred to in this Chapter and for reporting to and cooperating
with the Commission’.

Among the replying Member States, twenty (20) Member States?’ declared that they notified the Com-
mission of the names of the competent authorities responsible for coordinating the collection and veri-
fication of information on activities of nationals in accordance with Article 39(4) IUU Regulation. Six
(6) Member States declared not having notified the information®,

Article 40 (1) of the IUU Regulation provides that ‘Member States shall encourage nationals to notify
any information pertaining to legal, beneficial or financial interests in, or control of, fishing vessels
flagged to a third country which they hold and the names of the vessels concerned’. There are relevant
measures in place (either in law or in practice) in less than half (11) of the Member States?’.

Pursuant to Article 40(3) of the IUU Regulation, Member States shall not grant any public aid, either
under national aid regimes or under EU funds, to operators who are involved in the operation, manage-
ment or ownership of fishing vessels included in the Community [UU vessel list. Even though directly
applicable, in order to ensure implementation, an actual procedure to check conditions before granting
public aid is necessary. Such procedure shall apply both for EU funds (European Maritime, and Fisheries
Fund (EMFF), European Maritime, Fisheries and Aquaculture Fund (EMFAF) and for national funding
schemes.

With regard to funding under the EMFF, in accordance with Article 10(5) of Regulation (EU) No
508/2014, applicants had to sign a declaration stating that they 1) had not committed a serious violation
under Article 42 of the [UU Regulation or Article 90 (1) of Regulation (EC) No 1224/2009; and 2) had
not participated in the activity, management or ownership of fishing vessels included in the list of
the Union of vessels engaged in IUU fishing, according to Art. 40 (3) of the IUU Regulation or on
ships flying the flag of countries designated as non-cooperating third countries in accordance with Ar-
ticle 33 of the same regulation. Under the new EMFAF 2021-2027, a similar obligation will apply>°. A
number of national authorities referred to that declaration in the context of, or as their sole, procedure
to implement Article 40(3). Beyond an actual check by designated authorities, a more elaborate proce-
dure is provided in eight (8) Member States®'.

The national legal and policy frameworks in place in the EU Member States provide for a comprehen-
sive coverage in the legislation of obligations applying to nationals.

27 BE, BG, CY, DK, EE, EL, ES, HR, HU, IE, IT, LV, MT, NL, PL, PT, RO, SE, SI and SK.

28 AT, CZ, DE, FR, FI and LT (not known for LU).

2 AT, BG, CY, EE, ES, HR, LT, LV, MT, PL and PT. In IT, the information was not available to the authorities surveyed, as
it is within the competence of another Ministry (Economic affairs).

30 At this point in time, Commission delegated regulation of 5 November 2021 supplementing Regulation (EU) 2021/1139 of
the European Parliament and of the Council on the European Maritime, Fisheries and Aquaculture Fund as regards the periods
of time and the dates for the inadmissibility of applications for support (C(2021)7701) was objected by the European Parliament
on 15 February 2022. See https://www.europarl.europa.eu/doceo/document/TA-9-2022-0026 EN.html .

STES, FL IT, MT, NL, PL, SE and SI.
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In nearly all Member States, there are legal acts in the context of Articles 39 and 40 of the IUU Regula-
tion. However, in a number of Member States, the applicable legislation, or the changes brought to such
legislation, do not directly or expressly implement Articles 39 and 40, but rather provide the general
legal framework to implement the requirements of the Common Fisheries Policy (CFP) which enables,
at least to some extent, their application.

Soft law measures, such as circulars and guidelines, have been inventoried in eleven (11) Member States.
Similar to legal acts, these are not specifically intended to facilitate the implementation of Articles
39 and 40 as such, but instead have a more or less significant impact on their application.

The different obligations set in Articles 39 and 40 of the IUU Regulation are reflected in national law
to a variable extent across Member States. Several of the Member States consider that the direct applica-
bility of the Regulation does not justify adopting separate legislation at national level.

It may nevertheless be considered that the adoption of specific rules regarding the requirements of Ar-
ticles 39 and 40 is necessary for the proper implementation of these requirements in the Member
States. This is especially the case for obligations applying to nationals, which require setting up the
relevant procedures for control and enforcement, the designation of competent authorities, and first and
foremost the adoption of corresponding sanctions.

While the adoption of measures tailored to the implementation of Articles 39 and 40 would tend to
indicate a certain level of commitment of the Member States towards the implementation of these obli-
gations, in those Member States where measures have been adopted at national level, the requirements
were nonetheless in some cases only partially reflected. At the same time, according to the national
authorities consulted, several of the Member States which have not incorporated the provisions into
national laws nevertheless apply them in practice®.

A comprehensive enforcement framework should encompass rules on jurisdiction to enable control and
sanctioning, actual sanctions provided by law to sanction nationals engaged or supporting IUU fishing
activities, enforcement authorities with clearly defined mandate to implement such rules and sanctions,
as well as established procedures to guide implementation.

In order for the Member States to take appropriate action against nationals engaged in IUU fishing
outside EU waters operating or on board of vessels without nationality or registered in third countries
or supporting IUU fishing, it is necessary to clarify rules on jurisdiction in place to ensure that enforce-
ment authorities have the power to exercise their authority over any national, regardless of whether they
are on the national territory or on board a vessel flying the national flag or the flag of any other country.
All but eight (8) Member States>> have a system ensuring jurisdiction over any of their nationals en-
gaged in IUU fishing on stateless or third country vessels operating outside CEU waters. For four (4)
further Member States>, jurisdiction does not extend to all types of support of IUU fishing (as defined
in the glossary).

Whereas the prohibitions set in the [UU Regulation may be considered directly applicable, it is critical
to have corresponding sanctions in national law to ensure their enforcement. Sanctions can be applied
to nationals engaged or supporting IUU fishing in all Member States but one (1)*°. Sanctions are also
in place for nationals selling or exporting fishing vessels to operators involved in [UU fishing in thirteen

32E.g. DK, FR, FL.
3 AT, CY, CZ, FR, LT, PL, SI and SK.

3 DK, EL, HU and LV.
35 SK.
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(13) Member States>. However, the application of these sanctions is restricted by the rules on juris-
diction in some Member States as explained in the previous point; in other words, they cannot be en-
forced against EU nationals operating and/or on board vessels that are stateless or registered in third
countries. Moreover, they are usually not tailored specifically to offences committed by nationals op-
erating and/or on board vessels registered in third countries.

To apply sanctions defined by law, it is necessary to have clearly designated enforcement authorities,
with sufficient powers and resources. Obstacles were reported by the consulted national authorities re-
garding the powers and capacity of enforcement authorities in nine (9) Member States®’. This does
not however imply that enforcement authorities of other Member States do not experience similar or
other issues to control and sanction nationals engaged or supporting IUU fishing. In fact, some of the
obstacles reported, such as difficulties in identifying nationals outside the national territory and waters,
are likely to be encountered in all Member States.

Precisely to address the issue of identification of nationals, national systems should encompass clear
measures firstly regarding cooperation with third countries to identify national offenders, in accord-
ance with Article 39(2) of the Regulation, and secondly regulating the notification by nationals of their
interests with fishing vessels flagged to a third country pursuant to Article 40(1). On the first point,
only seven (7) Member States provide such procedure®; and even within those, the measures adopted
differ in terms of impact, depending on whether they are formal or informal. On the second point, eleven
(11) Member States provide for the relevant measures. Here as well, the importance of the measures
varies depending on their nature (positive, negative, legal or a combination of these possibilities).

In terms of necessary procedures, mechanisms should at least be in place to apply Article 40(3) re-
questing Member States to ensure that public aid under national aid regimes or under EU funds is
not granted to operators involved in the operation, management or ownership of fishing vessels in-
cluded in the EU IUU vessel list. Such procedures have been adopted in a sufficiently comprehensive
manner in eleven (11) Member States*. In the remaining Member States, procedures only cover EU
funds, and in most cases are restricted to applying the requirements of the EMFF Regulation, which do
not encompass all situations foreseen under Article 40(3).

Other actions to contribute to the implementation of Articles 39 and 40 were mentioned in seven (7)
Member States*!. Such additional initiatives contribute to a better implementation of the obligations
imposed on nationals. As for other instruments adopted for implementation, the impact of such actions
varies depending on their nature and their targeted addressees. They include awareness raising activities
and the development of guidelines, which are not directly intended to implement this specific question.
They may also include more tailored tools such as targeted research activities or the use of lease agree-

ments with owners to impose the relevant rules*2.

In answer to the data call issued to the national authorities within the context of this study, data was
provided by sixteen (16) Member States that indicated that data on the sanctioning of EU nationals
engaged in IUU fishing activities outside EU waters operating or on board fishing vessels regis-
tered in third countries and vessels without nationality as well as supporting IUU fishing is rec-
orded.

3 AT, CY, CZ, DE, DE, ES, FI, FR, HR, LV, MT, NL and SI.
¥ CY, EE, EL, ES, IT, LT, MT, NL and RO.

3 EL, ES, FR, HR, LT, LV and PL.

9 AT, BG, CY, EE, ES, HR, LT, LV, MT, PL and PT.

4 CY, DE, DK, ES, FI, IT, MT, NL, PL, SE and SI.

41 CY, EE, HR, IT, LT, LV and RO.

42 Respectively in CY and LV.
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The scarce data available shows that very few cases of nationals identified as supporting/engaging
in IUU fishing as described above were recorded and were sanctioned over the period 2017-2021.
The highest number of cases detected and sanctioned (37) is in Spain. Though this may be due to a
higher level of illegal activities due to the importance of the sector in Spain, it may also correlate with
the comprehensive regulatory framework in place in that Member State.

Only two notifications by nationals (Article 40(1) and two notifications to the Commission (Article
40(4)) were reported. These were issued only in and by Malta and in 2021. With only one Member State
reporting four cases, it is not clear whether the data on notifications is fully reliable.

In answer to the data call, cases regarding nationals engaging in IUU fishing operating or on board
vessels without nationality or vessels registered in third countries as well as nationals supporting [UU
fishing subject to mutual assistance were notified in five Member States*’ between 2017-2021, with
Germany having used mutual assistance the most, in 72 cases overall. When asked for examples of such
mutual assistance correspondence, national authorities of six Member States** reported cases related to
nationals. The authorities consulted indicated between one and two cases of mutual assistance, except
for Germany (10 cases). With inconsistencies in the Member States having used mutual assistance and
inconsistent numbers in the two questions for certain Member States, it is not possible to accurately
assess the use of the mutual assistance mechanism, though it seems to be relatively limited.

Cases where the Member States exchanged information with other parties were reported by eight (8)
Member States*’. Cases vary from one to three cases in Belgium, Estonia, Hungary, Italy and Spain to
nearly 1000 cases in Croatia. Exchange is reported primarily with third countries, but also with other
Member States and EFCA. The inconsistencies observed (e.g. data given by Croatia and Slovenia on
their mutual exchanges are very different). It can therefore not be considered reliable for the purpose of
the analysis.

The existence of best practices and identification of areas for improvement shed additional light on the
strengths and weaknesses identified in certain Member States and completes the assessment of the
national enforcement systems.

In addition to the positive aspects of implementation reflected in the data provided on sanctioning and
other aspects mentioned above, best practices have been observed in nine Member States*® in relation
to the enforcement of Articles 39 and 40 of the [IUU Regulation for EU nationals engaging in [UU fishing
on board or operating vessels without nationality and vessels registered in third countries as well as
nationals supporting IUU fishing. These practices refer mainly to exchange of information with EFCA
(Belgium, Croatia, Italy, Lithuania), the development of guidelines (Denmark, Italy), existing training
(Italy), sanctioning regimes (Hungary). Another recurring point raised is well-functioning cooperation
(Hungary, Lithuania), and in relation to this, the asset that informal communication may represent in
enforcement (Estonia, Slovenia). In Slovenia, the outsourcing of enforcement was also mentioned as a
success.

Opportunities for improvement were mentioned in nine (9) Member States*’. These refer in several
instances to the inadequacy of the legislative framework (Bulgaria, Lithuania, Malta and Romania). The
legislation is currently undergoing revisions in Malta and Romania. In addition, a range of practical
implementation issues were also identified such as an inadequate control system (Belgium), the lack of

43 AT, BE, DE, EL and PT.
4 BE, DE, EE, MT, PT and SE.

45 AT, BE, HR, EE, HU, IE, IT and ES.
46 BE, DK, EE, HR, HU, IT, LT, RO and SL.
41 BE, BG, FI, HR, HU, LT, LV, MT and RO.
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training of the enforcement authorities (Croatia), or else deficient enforcement procedures (Finland,
Hungary, Lithuania, Malta).
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ABBREVIATIONS USED

Art. Article

CA Competent Authority

CFP Common Fisheries Policy

CIR Commission Implementing Regulation No. 404/2011

CR Council Regulation (EC) No 1224/2009 of 20 November 2009 establishing a Com-

munity control system for ensuring compliance with the rules of the common fisheries
policy (the Control Regulation)

EEZ Exclusive Economic Zone

EFCA European Fisheries Control Agency

EMFF European Maritime and Fisheries Fund

EMFAF European Maritime, Fisheries and Aquaculture Fund

FTE Full time equivalent

HR Human resources

MS Member State(s)

MSCA Member States Competent Authority

IUU Reg. Illegal, Unreported and Unregulated Fishing Regulation No 1005/2008
IUU Regu-

lation



Introduction / 19

1 INTRODUCTION

1.1 PROJECT OBJECTIVE AND SCOPE

The Common Fisheries Policy Regulation (the CFP Regulation)*® aims to ensure that fishing and aqua-
culture activities contribute to long-term sustainable environmental conditions*’, requiring that the max-
imum sustainable yield exploitation rate is achieved by 2015 where possible and, on a progressive, in-
cremental basis at the latest by 2020 for all stocks (Article 2 of the CFP Regulation). Fisheries manage-
ment as designed in the CFP functions through controls on access to waters, fishing effort, technical
measures, total allowable catches and quotas®’.

One of the issues that is seriously affecting the stats of fish stocks by destroying marine habitats, dis-
torting competition, and putting honest fishers at an unfair disadvantage is illegal, unreported and un-
regulated (IUU) fishing®'. It is a serious threat for fishes and their marine habitats as well as for multiple
stakeholders involved in fishing, including small-scale fishers and vulnerable coastal communities.>? As
one of the world’s biggest markets for fishery products, the EU has the responsibility to ensure that
fishery products stemming from IUU fishing activities do not reach its market> and to fight against
these fishing activities.

Since its entry into force on 1 January 2010, the EU has been fighting IUU fishing activities through the
Regulation (EC) No 1005/2008 establishing a Community system to prevent, deter and eliminate illegal,
unreported and unregulated fishing (the [TUU Regulation)>*. It is to be implemented together with Coun-
cil Regulation (EC) No 1224/2009 (the Control Regulation)®> which consolidates and simplifies all con-
trol related obligations concerning the CFP, while developing “a new approach to inspection and control,
both at EU and Member States level, creating level-playing field across the EU for the sanction of seri-
ous infringements of CFP rules and strengthening cooperation and assistance among Member States and
the European Commission”.

‘Illegal, unreported and unregulated fishing’ or ‘IUU fishing’ refers to “fishing activities which are ille-
gal, unreported or unregulated” as defined in the Regulation and quoted below.

Box 1 IUU fishing definition under the IUU Regulation

Definition of IUU fishing provided in the IUU Regulation (Article 2(1))

4 Regulation (EU) No 1380/2013 of the European Parliament and of the Council on the Common Fisheries Policy, OJ L 354
28.12.2013 p.22.

4 Article 1 of the CFP Regulation
30 Website EC, available at: https:/ec.europa.eu/fisheries/cfp/fishing_rules_en

31 ' Website EC, available at: https:/ec.europa.eu/fisheries/cfp/illegal_fishing_en
32 Website EC, available at: https://ec.europa.eu/fisheries/cfp/illegal fishing_en

33 COM (2020) 772 Final Report from the Commission to the European Parliament and the Council on the application of
Council Regulation (EC) No 1005/2008 establishing a community system to prevent, deter and eliminate illegal, unre-
ported and unregulated (IUU) fishing (the IUU Regulation), available at: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:52020DC0772 &rid=7

54 Council Regulation (EC) No 1005/2008, OJ L 268, 29.10.2008, p.1.

35 Council Regulation (EC) No 1224/2009 of 20 November 2009 establishing a Community control system for ensuring com-
pliance with the rules of the common fisheries policy, amending Regulations (EC) No 847/96, (EC) No 2371/2002, (EC)
No 811/2004, (EC) No 768/2005, (EC) No 2115/2005, (EC) No 2166/2005, (EC) No 388/2006, (EC) No 509/2007, (EC)
No 676/2007, (EC) No 1098/2007, (EC) No 1300/2008, (EC) No 1342/2008 and repealing Regulations (EEC) No
2847/93, (EC) No 1627/94 and (EC) No 1966/2006 (OJ L 343, 22.12.2009, p. 1).

36 Article 2 (1) of the [UU Regulation.
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‘Illegal fishing’ means fishing activities:

(a) conducted by national or foreign fishing vessels in maritime waters under the jurisdiction of a State,
without the permission of that State, or in contravention of its laws and regulations;

(b) conducted by fishing vessels flying the flag of States that are contracting parties to a relevant regional
fisheries management organisation, but which operate in contravention of the conservation and manage-
ment measures adopted by that organisation and by which those States are bound, or of relevant provisions
of the applicable international law; or

(c) conducted by fishing vessels in violation of national laws or international obligations, including those
undertaken by cooperating States to a relevant regional fisheries management organisation.

‘Unreported fishing’ means fishing activities:

(a) which have not been reported, or have been misreported, to the relevant national authority, in contra-
vention of national laws and regulations; or

(b) which have been undertaken in the area of competence of a relevant regional fisheries management
organisation and have not been reported, or have been misreported, in contravention of the reporting pro-
cedures of that organisation.

‘Unregulated fishing’ means fishing activities:

(a) conducted in the area of application of a relevant regional fisheries management organisation by fishing
vessels without nationality, by fishing vessels flying the flag of a State not party to that organisation or by
any other fishing entity, in a manner that is not consistent with or contravenes the conservation and man-
agement measures of that organisation; or

(b) conducted in areas or for fish stocks in relation to which there are no applicable conservation or man-
agement measures by fishing vessels in a manner that is not consistent with State responsibilities for the
conservation of living marine resources under international law.

The IUU Regulation establishes an EU system to prevent, deter and eliminate IUU fishing activities
both in EU and international waters. As provided in Article 1(3) of the IUU Regulation, it applies to all
IUU fishing and associated activities carried out within the territory of Member States to which the
Treaty applies, within EU waters, within maritime waters under the jurisdiction or sovereignty of third
countries and on the high seas. As a result, it applies to Union fishing vessels, third-country fishing
vessels when present in Union waters and to EU nationals on board third-country fishing vessels and
vessels without nationality, without prejudice to the primary responsibility of the flag state. The IUU
Regulation has three main components:

1. The catch certification scheme: under the IUU Regulation, only marine fisheries products that
have been validated by the competent flag State can be imported to or exported from the EU.

2. The carding process: the [lUU Regulation covers the relationship of the EU with third countries,
namely establishing bilateral [UU dialogues and the carding process.

3. Penalties for EU nationals: the IUU Regulation provides for rules for the identification and
sanction of EU nationals who engage in or support [UU fishing activities both within and outside
the EU.

The present study focuses on this last point.

In general, situations regarding nationals involved in IUU fishing activities are described in the CFP and
are sanctioned under the Control Regulation. However, explicit obligations for Member States regarding
nationals stemming exclusively from the IUU Regulation are provided in Articles 39 and 40 of the
IUU Regulation. These provisions include obligations for (i) Member States and (ii) nationals involved
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in [UU fishing activities. Article 39 deals with the identification of nationals supporting or engaged in
IUU fishing while Article 40 provides for the prevention and sanctions of IUU fishing activities in
providing an enforcement system to nationals engaged and supporting IUU fishing activities. The two
provisions are quoted in the box below.

Box 2 Articles 39 and 40 of the IUU Regulation™

Article 39 Nationals supporting or engaged in IUU fishing

1. Nationals subject to the jurisdiction of Member States (nationals) shall neither support nor engage in [UU
fishing, including by engagement on board or as operators or beneficial owners of fishing vessels included
in the Community IUU vessel list.

2. Without prejudice to the primary responsibility of the flag State, Member States shall cooperate amongst
themselves and with third countries and take all appropriate measures, in accordance with national and
Community law, in order to identify nationals supporting or engaged in IUU fishing.

3. Without prejudice to the primary responsibility of the flag State, Member States shall take appropriate
action, subject to and in accordance with their applicable laws and regulations with regard to nationals
identified as supporting or engaged in IUU fishing.

4. Each Member State shall notify to the Commission the names of the competent authorities responsible for
coordinating the collection and verification of information on activities of nationals referred to in this Chap-
ter and for reporting to and cooperating with the Commission.

Article 40 Prevention and sanction

1. Member States shall encourage nationals to notify any information pertaining to legal, beneficial or finan-
cial interests in, or control of, fishing vessels flagged to a third country which they hold, and the names of
the vessels concerned.

2. Nationals shall not sell or export any fishing vessel to operators involved in the operation, management or
ownership of fishing vessels included in the Community IUU vessel list.

3. Without prejudice to other provisions laid down in Community law pertaining to public funds, Member
States shall not grant any public aid under national aid regimes or under Community funds to operators
involved in the operation, management or ownership of fishing vessels included in the Community ITUU
vessel list.

4. Member States shall endeavour to obtain information on the existence of any arrangement between na-
tionals and a third country allowing the reflagging of fishing vessels flying their flag to such third country.
They shall inform the Commission thereof by submitting a list of the fishing vessels concerned.

In spite of numerous studies and reports issued on the topic of enforcement under the CFP, there is
currently no sufficient data available to gain a complete understanding of the legal and practical state of
play in the Member States regarding the implementation and enforcement of the existing obligations
regarding nationals in the context of the IUU Regulation when they operate on board vessels without
nationality or vessels registered in third countries. In order to ensure that the Member States fulfil their
obligations under Article 39 and 40 of the Regulation, it is therefore necessary to obtain a comprehensive
and up-to-date picture of the level of implementation of these requirements in each national legal system.

To that end, this study aims to:

gather data on the legal frameworks to implement Articles 39 and 40 in all Member States
in order to gain a comprehensive overview of whether and how the legal instruments in place
(and planned) in the national systems reflect the requirements set by the IUU Regulation
regarding nationals;

57 Emphases added.
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provide a comparative analysis of the Member States legal frameworks, identifying pat-
terns and pointing to specific difficulties in implementing or interpreting the obligations pro-
vided in Articles 39 and 40; pointing to specific difficulties in implementing or interpreting
the obligations provided in Articles 39 and 40;

identify any best practices that can be shared between the Member States.

The present Final Report constitutes the third deliverable under Contract No MARE/2021/09 for a
‘Study on the legislative frameworks and enforcement systems of Member States regarding obligations
and sanctions to nationals for infringements to the rules arising from the [UU Regulation’. It provides
the results of Tasks 1 and 2, for which data was gathered on the national measures to implement Articles
39 and 40 of the [UU Regulation.

The Report includes:

1. A summary of the methodology and of the challenges experienced to date;
2. A presentation of the information provided for the Member States under study>®;
3. An assessment of the existing frameworks in the Member States to implement Articles 39 and
40;
4. And in Annexes:
a. A glossary;
b. The answer to the questionnaire and the interview summary for each Member State
where available;
c. A bibliography.

1.2 PROJECT METHODOLOGY, OUTCOME AND CHALLENGES

This section includes:

A summary of the methodology used to gather and to analyse the information presented,
including sources of information

A summary of the level and quality of responses to the questionnaires and interviews
Challenges experienced and limitations in the evidence gathered.

1.2.1 Methodology and action plan
1.2.1.1 Overview of project tasks and inter-linkages

The main tasks foreseen in the Terms of Reference and their interlinkages are illustrated in Figure 1
below. In addition to the Tasks described in the Terms of Reference, a Task ‘0’ consisting of the Incep-
tion phase was added.

The Inception phase (Task 0) was completed with the approval of the Inception Report. The results of
the data collection obtained to date on the national measures regarding the implementation and enforce-
ment of the existing obligations regarding nationals in the context of the IUU Regulation were presented
in the Progress Report. Once completed, the data collection was followed by the assessment of the na-
tional framework and the measures adopted at national level against nationals engaged in/supporting
IUU fishing (Task 2).

38 The present version does not include information for Luxembourg, due to the absence of reply from this Member State to
the questionnaire, as explained in Section 1.2.2.
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Figure 1 Overview of project tasks and inter-linkages

Start c')f TASK 0 TASK 1 TASK 2
Specific . .
contract Inception phase Data collection Assessment

The sub-sections below provide a more detailed description of the methodological steps we have fol-
lowed for each task.

1.2.1.2 Detailed description of tasks

Task 0 Inception phase
The inception phase consisted of three main steps:

= Step 1: the kick-off meeting;
= Step 2: the preparation of the methodological tools and of the Inception Report;
= Step 3: the inception meeting.

The kick-off meeting was held on 5 January 2022. It was the opportunity to clarify the objectives of the
contract and to discuss the approach to the service request and the methodology foreseen. DG MARE
also provided initial sources of information as well as indications as to the availability of additional
information. The consultation with the authorities of Member States was also a key point for discussion.
Finally, the workplan was agreed upon.

The Inception Report was drafted by the Project Management Team following the contractual
timeframe. It was submitted on 17 January 2022, and included the tools necessary to implement the
project:

®m  The questionnaire and data call for the development of Task 1;
= The outline of the Final Report.

The Inception meeting took place after the submission of the draft Inception Report, on 24 January
2022. The main purpose of the meeting was to discuss the tools proposed in this Inception Report. Fol-
lowing receipt of the Commission’s comments, the Project Management Team revised and adjusted the
Inception Report and data collection tools. The Report was approved on 25 January 2022.

Task 1 Data collection on the fishing and fisheries-related legislation that incorporate
Articles 39 and 40 of the IUU Regulation

This Task was implemented in four steps:

Step 1: Design of the data collection tools (questionnaire + first data call);
Step 2: Dissemination and completion by national authorities;

Step 3: Analysis of replies and follow-up interviews;

Step 4: Report drafting.

The design of data collection tools encompassed the design of the questionnaire and of the data call.

Task 1 consisted in the preparation of an updated overview of the national legal frameworks pursuant
to the requirements of Articles 39 and 40 of the IUU Regulation. The information collected was factual
(legal provisions, official documents and figures) and aimed to provide an overview of the implementa-
tion into the national framework of the requirements of the [IUU Regulation relating to nationals. The
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main source of information for this overview was the questionnaire addressed to the competent author-
ities of the Member States.

The draft questionnaire was presented in the proposal and the revised version, following comments from
the Commission, in the Inception Report. The questions were designed so as to ensure an as exhaustive
as possible coverage of the information to be collected, other sources of information available to the
national experts being only used to cross-check and complete the information provided by the authori-
ties.

The final questionnaire included an introduction, with an explanation on the background of the study, a
privacy statement, a glossary, and questions about the profile of the respondent. It was then divided in
four sections. Section 1 aimed at providing an overview of the applicable legal framework in the Mem-
ber State; Section 2 asked for information on the national implementing measures for Articles 39 and
40 of the IUU Regulation; Section 3 referred to the implementation of the national requirements, and
Section 4 corresponded to the data call within the meaning of the terms of reference.

It was disseminated to the national authorities via email which included a link to the questionnaire
online on 25 January 2022.

The recipients were invited to coordinate with other competent enforcement authorities as needed to
reply to the questionnaire. A functional email address was also put in place to enable the Project Man-
agement Team to provide guidance and support to the Member States’ authorities for the completion of
the questionnaires.

In accordance with the Terms of Reference, they were also given the possibility to ask for the translation
of the questionnaire in their national language. This possibility was used by Germany.

The respondents were given an initial four weeks to reply. Several extensions were subsequently
granted. Eventually, replies were received from 26 Member States.*

Upon receipt, replies were analysed by the national experts working on the project. The national experts
were asked to fill any gaps and cross-check the information provided in the replies with other sources
based on desk research. To that end, a list of potential sources of information was provided in the Inter-
view Summary template (see below). They were also communicated information provided by the Mem-
ber States to the Commission.

The data gathering and analysis phase was concluded with interviews with the national authorities per-
formed by the national experts. The questions aimed at filling the remaining gaps and at receiving clar-
ifications on specific points. It was also the opportunity to follow up on inconsistencies that may have
been observed between the replies to the questionnaire and the results of the desk research. The interview
questions also covered the identification of best practices and opportunities for improvement of the na-
tional system. The outcome of the interviews is provided together with the answers to the questionnaire
in annex to the Final Report.

The findings of Task 1 are reflected in two main outputs: the answers to the questionnaire, completed
by the interview summaries, and Section 2 of the present report.

Task 2 consisted of an overall assessment of the system of each Member State with regard to Articles
39 and 40 of the IUU Regulation. It was carried out in three steps:

Step 1: Definition of criteria for the assessment;
Step 2: Completion of the assessment;
Step 3: Report drafting.

39 Missing reply from Luxembourg. For more details, see Section 1.2.2.
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The performance of the national frameworks and measures described in Task 1 was assessed against a
set of criteria. The list of criteria corresponds to the topics for which information could be gathered and
was presented Section 2. Based on the criteria, the assessment of the national systems was made by
the Project Management Team.

The results of the analysis completed under Task 2 are provided in Section 3 of the Final Report, which
includes a comparative assessment between Member States and identifies best practices, shortcomings
and opportunities for improvement.

1.2.2 Data collection

The questionnaire was sent to the contact points of the Member States’ authorities on 26 January 2022.
The original deadline was set on 21 February 2022. This deadline was extended by a week for the Mem-
ber States which requested it. The Project Management Team then followed up separately with Member
States that were late in their submission, contacting additional authorities identified by the Commission.
The Commission also sent reminders to the said Member States. In parallel, the national experts were
asked to call the relevant authorities to encourage submission of a reply. Feedback was received between
1 February and 5 April 2021 from 26 Member States®’.

The overall quality of the replies to the questionnaire is satisfying as they mostly contain answers to all
the questions and interesting input for the study. Some discrepancies and gaps were noted but the data
was mostly very helpful for the national experts.

The quantitative data was not as satisfying as the answers to the Member States’ questionnaires. Out of
the 26 Member States that provided a response to the survey, 16 indicated that data on the sanctioning
of nationals engaged in IUU activities under Articles 39 and 40 [UU Regulation is recorded. However,
among those that responded positively, five (Cyprus, Estonia, France, Italy and Poland) did not provide
data on the aspects relevant to this study. Moreover, the data provided by Greece, Spain, Finland, Malta
and Portugal is incomplete.

The Member State authorities for the majority were cooperative and agreed to interviews in a relatively
short timeframe. They sometimes asked or offered to complete their answers with written feedback.
Interviews could be carried out with 24 Member States between 1 March and 13 April 2022°'. The
interview summary was sent to the national authorities for validation after each interview®.

1.2.3 Challenges

Thanks to the active cooperation with the Commission, the consultation could start a few days before
the planned date, giving the Member States more time than anticipated (four weeks + one week of pos-
sible extension) to reply. Given the very tight timeframe, several measures were adopted to increase a
timely response:

A letter was sent in advance of dissemination by the Commission to the national authorities
to inform them of the upcoming questionnaire and encouraging them to reply, especially
because the questionnaire replaced section 12 of the biennial reports which were sent to the

0 No answer was received from the Luxembourgish authorities. Information was provided by the authorities to the Commis-
sion that the legislation is currently being modified.

61 Additional information was provided in written by Germany, and Sweden. For Portugal and the Netherlands, a date could
not be set within the timeframe of the project. Luxembourg did not provide an answer.

62 National authorities of BG, CZ, DK, HR, IT, MT, PL, RO did not formally validate the summaries within the timeframe of
the project.
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MS during April

Authorities were asked at the time of dissemination of the questionnaire to confirm that they
were the right recipients. All but Luxembourg, Malta, and Romania confirmed or provided
a different contact person. The Finnish authorities also transferred the questionnaire to the
separate autonomous island of Aland.

Our national experts for the three non-replying Member States were then asked to liaise
directly with the contact points to follow up and ensure the right persons were reached.
This enabled the receipt of the response to the questionnaire for Romania; and the identifi-
cation of several alternative contact points in Malta (though a reply is still missing). How-
ever, no reply was ever received directly by Milieu or the national expert for Luxembourg.
The Project Management Team followed up with the national authorities and sent regular
reminders to the Member States’ authorities to ensure a timely response. Reminders sent
also included the email addresses of the hierarchy of many of the national contact points
(shared by the Commission) in copy. This allowed a few Member States to raise concerns
about the timing, and to deliver within the planned extension; thus, still timely.

The Commission’s intervention was also instrumental to obtain timely answers. The IUU
team sent a separate reminder to the countries which had not replied by the initial deadline;
in addition to contributing to timely replies; it also enabled to gain some information on the
status of the Luxembourg reply.

As aresult of these efforts, half of the Member States (14) had replied by the initial deadline (21 Febru-
ary); and 19 Member State had provided their answer by the extended deadline (28 February).

In spite of this relatively positive response rate, some replies were also received quite late (the latest one
was received on 5 April). As a result, for a number of Member States there were delays in the work of
the national experts and in the planning of the necessary interviews to complete the data collection,
and consequently, delays in the finalisation of the compilation of the information provided by the
Member States and in a tight timeframe to complete the comparative analysis present in the present
report.

As indicated above, the data provided regarding the number of cases involving IUU activities by nation-
als under the scope of Articles 39 and 40 IUU Regulation is scarce. This is mainly due to the fact that
at least half of the Member States do not record the relevant data. Data was incomplete for Finland,
Portugal and Spain, and not provided in spite of the fact that they are recorded in Cyprus, France, Italy
and Poland.

The limited data available shows that very few cases of nationals identified as supporting/engaging in
IUU fishing activities under Articles 39 and 40 [UU Regulation occurred over the period between 2017-
2021. The numbers provided in the answers to the questionnaire were usually challenged by the na-
tional experts during the interview to ensure an as complete and accurate reporting on these numbers.
This process enabled in some cases to clarify the scope of the data sought for and to modify some of the
reported numbers.

Some doubts were raised by the national authorities during the data collection phase as to different key
concepts which were instrumental to understanding the scope of the study. In particular, the exact scope
encompassed in the concept of ‘national’ and the related obligations stemming from Articles 39 and 40
of the [UU Regulation was often misconstrued. In most cases, ‘nationals’ were wrongly assimilated to
vessels flying the flag of the Member State under study.

To avoid misunderstandings, a glossary was provided together with the questionnaire, and was also
shared with the national experts. Clarifications were also provided on an ad hec basis during the con-
sultation phase. An informal meeting was also organised with the DG MARE desk officer to ensure a
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common understanding of the scope and of the approach to be taken.
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2 OVERVIEW OF THE ENFORCEMENT SYSTEMS REGARDING NATIONALS ACROSS
THE EU

The data presented reflects the answers provided by the national authorities to the consultation for all
Member States but Luxembourg.

2.1 OVERVIEW OF THE LEGISLATIVE FRAMEWORKS REFLECTING ARTICLES 39 AND 40 OF
THE EU IUU REGULATION

2.1.1 Legal acts reflecting Articles 39 and 40 of the EU IUU Regulation in the legal
frameworks of the Member States

Because they are embedded in an EU Regulation, the requirements provided in Articles 39 and 40 are
directly applicable in the Member States. They do not formally need to be reflected in a national instru-
ment. Nevertheless, it may be considered that reference to the provisions would contribute to their proper
implementation.

Table 1 below provides a summary of the key legal acts reflecting Articles 39 and 40 of the EU IUU
Regulation in the Member States’ national legal frameworks.

Table 1 Key legal acts

AT Ordinance BGBI II Nr 382/2009
Market Order Act, BGBI. I Nr. 55/2007 as amended by BGBI. I Nr. 104/2019

BE Order of 5 February 2016 of the Flemish Government establishing the operation and man-
agement of the Financing Instrument for the Flemish fisheries and aquaculture sector
(FIVA) and the operations eligible for support (Order Financing)
Decree of 28 June 2013 on agricultural and fisheries policy (Decree Fisheries)
Order of 14 December 2012 of the Flemish Government introducing a point system for
serious infringements in maritime fisheries (Order Points)
Order of 16 December 2005 of the Flemish Government establishing a fishing licence and
laying down temporary measures for the implementation of the Community scheme for the
conservation and sustainable exploitation of fisheries resources

BG Fisheries and Aquaculture Act last amended, State Gazette No. 52 of June 9, 2020
Ordinance No. 3 of 19 February 2013 on the application of a point system for serious in-
fringements as amended and supplemented by the State Gazette, issue 84 of October 20,
2017.

CY Law 134(1)/2006 (consolidated version)
Regulatory administrative act No. 138/2009

CZ Act No. 61/2000 Coll., Maritime Navigation Act, as last amended
Act No. 99/2004 Coll., ACT on fisheries, the exercise of fishing rights, fisheries guards,
the protection of marine fishery resources and the amendment of certain acts (Fisheries
Act), as last amended
Act No. 40/2009 Coll., Criminal Code, as last amended
Act No. 418/2011 Coll., On Criminal Liability of Legal Entities and Proceedings against
Them, as last amended

DE Sea Fisheries Act, in particular §§18, 19
Sea Fisheries Fines Ordinance, in particular § 20
Sea Fisheries Ordinance, in particular § 16 in connection with Annex 5 (to § 16 paragraph
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1)

DK Fisheries act
Executive orders regarding EMFF/EMFAF support
Executive order regarding de minimis support
Executive order regarding point system

EE Fishing Act
Fisheries Market Organisation Act
Many other national legal acts may be relevant because the requirements, especially Article
39 (1) and Article 40 (1), are worded in a general manner. The most relevant general laws
are as follows:
Law Enforcement Act
Substitutional Performance and Non-Compliance Levies Act
Code of Misdemeanour Procedure

Penal Code
Code of Criminal Procedure
EL N/A
ES Law 3/2001(Spanish State marine fisheries Law).

RD 1134/2002 (Royal decree for the sanctioning of Spanish nationals serving on board
vessels under flags of convenience).

RD 182/2015 (Royal decree that approves the sanctioning regulation on outside waters
maritime fishing).

Law 39/2015 (Spanish administrative procedures Law).

RD 1027/1989 (Royal decree on flagging, ship registration and maritime registration).
RD 1173/2015 (Royal decree on aid and compensation for permanent and temporary ces-
sation of fishing activities).

RD 956/2017 (Royal decree on regulation framework for the European Fisheries and Mar-
itime Found).

D 2077/2010 (Decision on third countries vessels [UU fishing control).

RD 430/2020 (Royal decree that sets-up the Agriculture, Fishing and Food Ministry organ-
isational structure).

RD 176/2003 (Royal decree on fishing control and inspectorate).

RD 1549/2009 (Royal decree on fishing sector organisation and adaptation to the European
Fishing Found).

RD 114/2013 (Royal decree that creates and regulates the national register for serious fish-
ing infringements, establishes points system regulation and updates Spanish fishing fine
amounts).

This legislative framework is deeply interconnected. It goes from general IUU fishing reg-
ulation (including those provisions related to the prosecution of nationals), through the in-
spectorate, to infringements and sanctions.

FI § 51 and § 52 of the Act on Sanctioning System and Supervision of the Common Fisheries
Policy (1188/2014) ( ‘the National Monitoring Act’)

FR N/A

HR Marine Fisheries Act

HU Act C of 2012 on the Criminal Code, Articles 3, 12-14, 33, 63 and 246 (implementing

Articles 39(1) and (3) of the [UU Regulation).

IE Sea-Fisheries and Maritime Jurisdiction Act 2006.
Maritime Jurisdiction Act 2021 (“2021 Act”). The 2021 Act, repeals Part 3 of the 2006 Act
relating to maritime jurisdiction and inserts new provisions into Irish law.
SI 544 of 2010 Sea Fisheries (Illegal, Unreported and Unregulated Fishing) Regulations
2010 (“2010 Regulations™)
SI 37 of 2021 Sea Fisheries (Illegal, Unreported and Unregulated Fishing) (Amendment)
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Regulations 2021 (“2021 Regulations™)

IT Legislative Decree No. 4 rearranging the national legislation on fisheries and aquaculture
of 9 January 2012 repealing Act No. 381 amending Act of 14 July 1965, No. 963, regulating
sea fishing
Decree of 29 February 2012 sets modalities, terms and procedures for implementing the
points system for fishing licence in case of serious offences
Legislative Decree No 4/2012

LT® Law on Fisheries (Nr. VIII-1756), No VIII-1756. Publication reference: Zin., 2000, Nr. 56-
1648. Consolidated version of 01-11-2021
Code of Administrative Offences of the Republic of Lithuania, No XII-1869, adopted on
25 June 2015. Publication reference: TAR, 2015-07-10, No 11216 (consolidated version of
29-01-2022)

LV Fishery Law (Article 14(1))
Regulations No 598 on the Granting, Administration and Monitoring of State and European
Union Support for Rural and Fisheries Development
Regulation No 296 ‘Regulations Regarding Commercial Fishing in Territorial Waters and
Economic Zone Waters’
Law on Administrative Liability
Criminal Law (Article 110 on Arbitrary Fishing and Acquisition of Aquatic Animals)

MT Chapter 425 of the Laws of Malta and its subsidiary legislation.
Fisheries Conservation and Management Act
Subsidiary Legislation 425.08 (the ‘Enforcement of Sea Fishing Conventions Order’)

NL Execution Regulation Sea Fisheries (Article 140(1))
PL Act of 19 December 2014 on Sea Fisheries (Journal of Laws of 2021, item 650, as
amended)

Act of 10 July 2015 on the financial support under European Maritime and Fisheries Fund
(Journal of Laws of 2020, item 2140)

Regulation of the Minister of the Maritime Economy and Inland Navigation of 21 Decem-
ber 2018 on the criteria on the basis of which Main Sea Fisheries Inspector qualifies in-
fringements as serious.

Regulation of the Minister of Agriculture and Rural Development of 18 September 2015,
as amended on 21 December 2018, on the amount of fines for infringements of sea fisheries
rules

Regulation of the Minister of Agriculture and Rural Development of 26 August 2015, as
amended on 21 December 2018, on the value of fines for serious infringements of the com-
mon fisheries policy.

Regulation of the Minister of the Maritime Economy and Inland Navigation of 11 January
2019 on the allocation of additional fishing capacity.

PT Decree-law n° 35/2019, laying down the sanctions applied to the commercial maritime
fishing activity, including the punishment of facts practiced on IUU fishing vessels by na-
tionals

RO Emergency Ordinance no. 57 of July 3, 2019, regarding the Administrative Code

Law no. 108 of June 16, 1999 (* republished *) for the establishment and the organization
of the Labour Inspection

Emergency Ordinance no. 85 of November 23, 2016, for the amendment and completion
of the Government Emergency Ordinance no. 23/2008 on fishing and aquaculture

SE Fisheries Act (1993:787)
Act (1994:1709) on EU Regulations of the Common Fisheries Policy

%3 In addition, certain issues related with TUU fishing, are also reflected (although indirectly) in the legislation governing,
e.g., operation of the Police, State Border Guard Service, employment of Lithuanian nationals in the third countries.
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m Key legal acts

®  Ordinance (1994:1716) on Fishing, Aquaculture and the Fishing Industry
m  Swedish Criminal Code (1962:700)

SI ®m  Marine Fisheries Act

®m  Decree on the implementation of the Regulation (EC) establishing a Community system to
prevent, deter and eliminate illegal, unreported and unregulated fishing (‘TUU Decree’)

®m  Decree Implementing the Regulation (EEC), Regulations (EC) and the Regulations (EU)
for the Determination of Infringements and Sanctions in the Field of the Common Fisheries
Policy (‘the Sanctions Decree’)

m  Decree on the Implementation of Measures from the Operational Programme for the Im-
plementation of the European Maritime and Fisheries Fund in the Republic of Slovenia for
the period 2014-2020 Carried out Through Public Tenders (‘the Measures Decree”)

SK N/A

All Member States but France, Greece and Slovakia reflect to some extent the requirements of Articles
39 and 40 of the IUU Regulation within their national legal order. Greece has not put in place legal acts
that reflect Articles 39 and 40 of the IUU Regulation in the national legal framework. The interviewee
indicated that measures should be adopted in the future thanks to the outsourcing of legal matters to a
legal consultancy. In view of the direct applicability of the relevant provisions, the adoption of measures
was not deemed necessary in France. Though the provisions are reflected in national law, the same point
was raised by Finland. In Croatia, the Fisheries Act simply refers to the direct applicability of the [lUU
Regulation. In Romania, the legislation listed does not directly implement Articles 39 and 40 but con-
tains general requirements concerning employment and crime prevention; however, modification of the
current legislation concerning the implementation of the [UU Regulation is contemplated by the Na-
tional Agency for Fisheries and Aquaculture (ANPA).

2.1.2 Maqjor changes of the national enforcement frameworks since 2017

In eleven of the Member States, there were changes relevant to at least some extent to the legal acts
relevant to obligations applying to nationals in the past five years. A full overview of such changes is
presented in Table 2 below. Changes mainly relates to the sanctioning system or the role of enforcement
authorities.

Table 2 Major changes to national enforcement frameworks since 2017

m Major changes to national enforcement frameworks since 2017

BG m  The Fisheries and Aquaculture Act was amended many times in the period 2017-2022, but
the most significant changes were adopted in SG 55/2018 where the control powers of the
inspectors were further enhanced. In 2017, the Ordinance No 3 was amended to regulate
cases where points are not assigned due to their insignificance and the application of points
in case of repeat infringements.

DE » Amendments to the Sea Fisheries Act, Sea Fisheries Ordinance and Sea Fisheries Fines
Ordinance are made regularly. The most recent amendment was made to the Sea Fisheries
Act and has been in force since 01.06.2021.

EE m  In 2021, the Fisheries Market Organisation Act was modified. § 27 (2) (7) requires appli-
cations for fund support and requires applicants to meet specific requirements to access the
European Maritime and Fisheries Fund. This reflects Article 40(3) of the [UU Regulation.

ES m  The Spanish Government is currently drafting major legal changes in the fishing law in
general, affecting the IUU legal framework, in particular. The Government is planning a
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regulation based on three pillars, i.e. three different but interconnected laws: one focusing
on sustainable fishing and research, another on control and surveillance, and the third one
will be on fisheries marketing and related management issues. This regulatory framework,
as a whole, is expected to affect the [UU. The marketing law will possibly regulate, for
example, the export of vessels or the traceability of fishery products.

IE The 2021 Regulations took effect on 28 January 2021. They extended the ports in Ireland
for direct landings of fishing vessels registered in Third Countries along with the modality
of authorisations for such landings. The powers of Irish Border Control Post (BCP) and the
ability of the Sea Fisheries Protection Authority (“SFPA”) to make administrative decision
to accept shorter notification period is also clarified in the 2021 Regulations along with the
BCP authorisation to implement certain regulations. The 2006 Act has also been updated
by the repeal of Part 3 and updates in 2021 Act in relation to maritime jurisdiction in Ire-
land. %

LT The Law on Fisheries was amended to allow revoking the vessel certificate in case the
vessel is included to the list of vessels engaged in IUU fishing. Article 177(5)(3) of the
Law entered into force on 01.11.2021.

LU A 2018 project of legislation to sanction people supporting IUU businesses is to be voted
by the Parliament®.

LV In 2020, the Administrative Violations Code was replaced by the Law on Administrative
Liability, which now regulates the administrative process, leaving the type and level of
sanctioning for the sectoral legislation, that is, the Fisheries Law in the case of TUU fishing.
The administrative liability system was reformed, but it did not change the approach to
sanctioning in terms of substance.

PL The Act of 9 November 2018 amending the Act on Sea Fisheries introduced a new organ-
isational structure for the administrative bodies responsible for market supervision of com-
pliance with regulations on sea fishing and on the organisation of the fish market in Poland.
A new, central government administration body — the Chief Sea Fisheries Inspector - re-
placed the previously operating sea fishery inspectors of three districts. The change was
aimed in particular at unifying the practical implementation of the law by the authorities.
The provisions recasting the administrative structure of the fisheries authorities came into
force on 1 of January 2019.

PT Decree-law n° 35/2019, laying down the sanctions applied to the commercial maritime
fishing activity, including the punishment of facts practiced on IUU fishing vessels by na-
tionals, was adopted.

SI Changes were made to ensure implementation of the relevant provisions of the EU Com-
mon Fisheries Policy, in particular as regards points for serious infringements.
The TUU Decree was amended in 2021, providing that the Administration of the Republic
of Slovenia for Food Safety, Veterinary Medicine and Plant Protection is responsible for
verification and certification of declarations on the export of processed fishery products to
third countries, if the third country requires such a declaration.

2.1.3 Presence of other, non-legislative, documents (soft law) relevant for the imple-
mentation of the obligations of the IUU Regulation applying to nationals

As illustrated in Table 3 below, in less than half of the Member States, there are also non-legislative
documents (soft law) which are relevant for the implementation of the obligations of the [UU Regulation

64 Available at: https://www.irishstatutebook.ie/eli/2021/act/28/enacted/en/html.
%5 Information provided by the Luxembourgish authorities to the European Commission in the context of this project.
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applying to nationals.

Table 3 Other relevant documents

AT On the webpage of the Austrian Federal Office for Food Safety (BAES), a guidance doc-

ument is available. The purpose of this non-binding document is to provide guidance for
the submission of the catch certificate.
The Minister for Finance has adopted a Guidance paper for the implementation of the EU
IUU Regulation, GZ BMF-010311/0015-IV/8/2010 from 1 March 2010. The Guidance Pa-
per for the implementation of the EU IUU Regulation, GZ BMF-010311/0015-1V/8/2010
from 1 March 2010 adopted by the Minister for Finance provides for support in the inter-
pretation of provisions of the [IUU Regulation by custom and finance authorities.

BE The Common Fisheries Policy has further been implemented within the Flemish Region
through some informative circulars. They include further understandings related to the
electronic logbook, new European technical measures, the catch certificate, etc.

DE A Decree of the Ministry to the Federal Agency for Agriculture and Food was issued in
2019 concerning the application of the point system for serious infringements according to
§ 13 Fisheries Act together with an annex.

DK Guidance on the application of the rules on points in the event of serious breaches of fish-
eries legislation was issued.

FR The only available document is a technical note on sanctions via the points system, in-
tended for enforcement authorities. The note is not publicly available.

IT Circular ‘Adoption of a provisional regime in order to guarantee the exact implementation

of the community provisions referred to in EC Regulation N.1005/2008’.
Internal guidelines dictating the implementation of rules and operational strategies (not
publicly available).

LT Rules for the administration of the Lithuanian Fisheries Sector Operational Programme
2014-2020,
Fisheries control programme for 2021-2023, adopted on 17 December 2020
Fisheries control programme for 2016-2020

NL Guidelines on serious infringements CFP 2020.

PL Regularly updated information concerning IUU fishing available on the authority’s web-
sites (Main Sea Fisheries Inspectorate in Stupsk; Main Sea Fisheries Inspectorate - Re-
gional Centre in Gdynia; Main Sea Fisheries Inspectorate - Regional Centre in Szczecin)

RO ANPA has issued communications to stakeholders.
Periodical information is published on ANPA website.

SI Guidelines available on the internet site managed by the Slovenian Financial Administra-
tion. The site contains a number of documents, which provide clear instructions for export-
ers and importers of fisheries products regarding [TUU measures related to import and ex-
port of fisheries products.

2.2 MEASURES IMPLEMENTING ARTICLES 39 AND 40 OF THE IUU REGULATION INTO THE
NATIONAL LEGAL ORDERS

2.2.1 Obligations for nationals
Table 4 below indicates whether the provisions of the IUU Regulation applying to nationals (Articles

39(1) and 40(2)) are reflected in national law, along with the corresponding legal reference(s) provided
by the national authorities.
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Article 39 Nationals supporting or engaged in IUU fishing

(1) Nationals subject to the jurisdiction of Member States (nationals) shall neither support nor engage in [UU
fishing, including by engagement on board or as operators or beneficial owners of fishing vessels included in
the Community IUU vessel list.

Article 40 Prevention and sanction

(2) Nationals shall not sell or export any fishing vessel to operators involved in the operation, management or
ownership of fishing vessels included in the Community [UU vessel list.

Regarding Article 39(1), two third of the Member States (18) incorporate the infringement directly
into their national order. For several of them, such as Croatia, Italy, Poland or Spain, this is implied
by setting up penalties to sanction this provision.

In relation to Article 40(2), only one third of the Member States (9)%” reflect the infringement into na-
tional law. Authorities of land-locked countries such as the Czech Republic and Hungary indicated
that nationals of their Member States do not have fishing vessels. This argument was raised by Slovakian
authorities for both Article 39 and 40, indicating that the Slovak Republic is landlocked country without
approved fishing vessels, owners or operators of vessels and determined ports.

The remaining Member States have either included a provision with a direct reference to the Regulation
in their national law or argue direct applicability of the Regulation, without specific reference into na-
tional law.

6 AT, BE, BG, CZ, DE, EE, ES, FI, HR, HU, IE, IT, LT, NL, PL, PT, SE and SL
67 BE, DE, EE, ES, FI, HR, IT, NL and SI.
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Table 4 Obligation for nationals®

Art §9 of the Article 26 Fisheries Article Act  No. Sea Fish- Fisheries Fishing Articles Article Article
39(1) legal act Order Fi- and Aqua- 11(f) of 99/2004 eries Act, Act Act § 10 100.1.1, and Na- 77.1 39(1): Act
BGBIL. II nancing culture Law 134(I) Coll, as Sea Fish- (10), (11). 101.j.k.1 and m tional points 1 to  C of 2012
Nr. Act - indi- /2006 (di- last eries Fines 3 10 and of Law 3/2001 Moni- 10, Article on  the
382/2009 rect rect appli- amended®. Ordinance §1.30 ®) establishes the toring 78.1 Criminal
. cation  of (d}recjc ap- rules on serious  Act points 1 to  Code,
thga— IUU Regu- plication and very seri- 3 and Arti- Section
tions for lation) of IUU ous infringe- cle 84.1 2467
meloElls s ments. points 3 to
for . pre% tion) 8 of the
vention o
IUU fish- MFA
ing Article (sanc-
14, 17, 19, tions)
30, 32, 35
and 46-48
Art Articles 3- Article N/A Sea Fish- §1308)in Fishing To export a 51 § Article N/A
40(2) 4 and Arti- 11(9) of eries Act, the Fisher- Act § 10 fishing vessel:  Na- 84.1 point
cle 7 Oder Law 134() NO. oz Sea Fish- ies Act. (10), (11). tional 9 of the NO. Lfhme-
of 16 De- /2006  (di- fishing eries Fines bt © oif TD Moni- MFA sets Sanan
cember rect appli- vessels. Ordi- 1549/2009. toring the sanc- Lol
2005 cation  of nance,Sea Art. 63 of RD Act tion. vessels.
IUU Regu- Fisheries 1027/1989.
lation) Ordinance

Art Art. 7and 10 Article 53 Direct ap- Reference in Article Art. 15 point Decree-law 37-40 a §§ Decree im- No fishing

39(1) 554/2010 - Legislative (2.12) of law  plicability of national law 140(1) Exe- 7, art. 35 n° 35/2019, of the Fish- plementing  vessels,
Sea-Fisheries Decree on fisheries.  the to direct ap- cution Regu- point 2, art. article 9° eries Act the Regula- owners or
(Illegal, 4/2012 plication of lation Sea 36 paragraph article 12° tion (EEC), operators of

%8 The data provided in this table does not necessarily reflect the views provided in answer to the questionnaire/interview by the national authorities (it also includes the results of the desk re-
search, and harmonisation of the approach across Member States).

% The Czech version can be found here: https://www.zakonyprolidi.cz/cs/2004-99;
70 https://thb.kormany.hu/download/a/46/11000/Btk_EN.pdf
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Unreported (sanctions) Provisions Regulation. IUU Regula-

and Unregu- concerning tion

lated  Fish- serious  in-

ing) Regula- fringements

tions 2010,

Atrticles 7, 8,

9, 10, and

117
Art S.I. No. Art. 7and 10 National leg- Direct ap- Direct ap-
40(2) 554/2010 - Legislative islation re- plicability of plicability of

Sea-Fisheries Decree stricts possi- the Regula- the Regula-

(IUU  Fish- 4/2012 bility to buy  tion. tion.

ing) Regula-

tions 2010 or rent IUU

S.8 does not Ve, . eI

apply to ves- not selling to

sels, but operator

products. engaged in

IUU fishing.

Reflected in national law

Not reflected in national law

Fisheries

Atrticle
140(1) Exe-
cution Regu-
lation Sea
Fisheries.

1, art. 37 par-
agraph 1
point 1, art.
43 paragraph
2 point 1, art.
55 paragraph
4 point 1 and
art. 77 of the
Act of 19 De-
cember 2014
on Sea Fish-
eries

(sanctions)

Direct  ap-
plicability of
the Regula-
tion

1.d) and in
the Annex.

23rd Chap-
ter of the
Criminal
Code,
mainly 2
and 4 §§.

11 § of Act
(1994:1709)
on EU Reg-
ulations of
the Com-
mon Fisher-
ies Policy

Direct  ap-
plicability of
the Regula-
tion

Regulations
(EC) and the
Regulations
(EU) for the
determina-
tion of in-
fringements
and  sanc-
tions in the
field of the
Common
Fisheries
Policy

Decree on
the imple-
mentation of
the IUU
Regulation,
Atrticle 7.

vessels and
determined
ports.

System  of
controls,

verifications
and dissua-
sive  sanc-
tions in
place,  set
out in the
Veterinary
Care Act.

As above.

71 ' While the provisions in Irish law do not specifically refer to the concept of support or engagement as referred to under Article 39(1), it would appear that, when read together, the provisions
set out above, prohibit the engagement in [UU whether through import, export or placing fishery products on the market contrary to the requirements of the EU IUU Regulation. A considera-

tion of nationals supporting IUU is considered in further detail below.
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2.2.2 Obligation for Member States regarding nationals

Articles 39 and 40 include requirements applying directly to the Member States’ authorities, as follows:

Article 39 Nationals supporting or engaged in IUU fishing

(2) Without prejudice to the primary responsibility of the flag State, Member States shall cooperate amongst
themselves and with third countries and take all appropriate measures, in accordance with national and
Community law, in order to identify nationals supporting or engaged in IUU fishing.

(3) Without prejudice to the primary responsibility of the flag State, Member States shall take appropriate
action, subject to and in accordance with their applicable laws and regulations with regard to nationals identified
as supporting or engaged in [UU fishing.

Article 40 Prevention and sanction

(1) Member States shall encourage nationals to notify any information pertaining to legal, beneficial or
financial interests in, or control of, fishing vessels flagged to a third country which they hold and the names of
the vessels concerned.

(3) Without prejudice to other provisions laid down in Community law pertaining to public funds, Member
States shall not grant any public aid under national aid regimes or under Community funds to operators involved
in the operation, management or ownership of fishing vessels included in the Community IUU vessel list.

(4) Member States shall endeavour to obtain information on the existence of any arrangement between
nationals and a third country allowing the reflagging of fishing vessels flying their flag to such third country.
They shall inform the Commission thereof by submitting a list of the fishing vessels concerned.

Table 5 below indicates whether the provisions of the IUU Regulation reflecting obligations of the
Member States (Article 39 (2) and (3) and 40 (1), (3) and (4)) are reflected into national law along with
the corresponding legal reference provided by the national authorities.

As for obligations applying to nationals, the Regulation’s requirements applying to Member States have
been reflected to various extent in national law. Denmark, France, Finland invoked the direct applica-
bility of the Regulation to explain the absence of explicit provisions in domestic law. Along the same
lines, a general provision providing for the application of the IUU Regulation as a whole in the national
legal system is provided in national law of Cyprus and Croatia. In Malta, a comparable situation
applies, but national law includes in addition a few provisions which give effect to some of the elements
of Articles 39 and 40 more concretely. In Ireland, the law provides for the power of the authorities to
make the required regulation, but so far, no express obligation reflecting Articles 39 and 40 has been
adopted. Approaches vary across land-locked Member States, with Austria and Hungary incorporating
few provisions in their national legal order and the Czech Republic and Slovakia none’.

Article 39(2) on cooperation and adoption of measures to identify nationals supporting or engaged in
IUU fishing is reflected in national law in seven Member States’.

For instance, in Spain, national law provides for a general obligation to take appropriate action to dis-
suade Spanish nationals from carrying out IUU fishing or supporting it by vessels flagged to third coun-
tries that fish outside EU waters. It shall include identification measures, as well as verification of na-
tionals’ activities linked to vessels of third countries fishing outside EU waters. National professionals
have to inform the authorities prior to working in a vessel from a third country. Several identification
data must be provided and updated (if data changes).

While not reflected, the authorities consulted indicated that it was nevertheless applied in practice in
Belgium and France.

72 No data was gathered for LU.
73 AT, DE, EE, ES, IT, MT and PL.
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Article 39(3) requiring Member States to take appropriate action take with regard to nationals identified
as supporting or engaged in [UU fishing was reflected in the national legal framework of more than half
of the Member States (14)7*.

In Poland and Malta, relevant provisions mainly refer to the possibility to impose sanctions in case of
engagement or support of IUU fishing, including by nationals.

In Ireland, national law empowers authorities to enact the relevant regulation, but does not provide an
obligation to take action.

Article 40(1) which puts on Member States the responsibility to encourage nationals to notify any in-
formation on the fact that they hold interests in, or control of, fishing vessels flagged to a third country
and the names of the vessels concerned, is reflected in national law of six Member States”. Cyprus
designates the relevant authorities for this assignment. In Estonia, the requirement is reflected in the
Income Tax Act. In practice, research indicates that income tax returns are however not regularly
screened to identify potential IUU fishing activities. The use of income tax returns for such purpose
therefore rather constitutes a theoretical possibility. Spanish nationals are obliged to provide all the
documentation requested by the authorities, as well as collaborate with them in the framework of fishing
regulation in general, but also in particular regarding actions taken on board of fishing vessels flying the
flag of a third country.

In Poland, interested entities can provide information to the Minister of Agriculture and Rural Devel-
opment through a publicly available Electronic Platform of Public Administration Service (ePuap) or
via e-mail (both ePuap and email details are provided on web page of the Minister).

Among the Member States which do not provide the requirement by law, Belgian authorities indicated
that the provision was nevertheless applied in practice, but only in relation to vessels under Belgian flag.
Similarly, in Slovenia, the authorities indicated that Article 40(1) is effectively implemented as the In-
spectorate for Agriculture, Forestry, Hunting and Fisheries, which is responsible for IUU inspections,
provides on its website a possibility to provide information online (anonymously or with an electronic
signature).

Article 40(3) prohibiting Member States to grant public aid to operators involved in the operation, man-
agement or ownership of fishing vessels included in the Community [UU vessel list is mentioned in the
national law of 13 Member States’®. The provision was considered not applicable by national authorities
of the land-locked Member States. For Hungary, the authorities consulted indicated that they have no
knowledge of nationals who have any kind of interest in fishing vessels included in the EU IUU vessel
list.

In Cyprus, Italy and Spain, the requirement is provided in all grant schemes for funding. This issue is
regulated separately depending on the funds in several Member States. For instance, in Germany, the
‘Guideline on the promotion of liquidity assistance for fisheries undertakings in the context of the im-
plementation of the Brexit Adjustment Reserve" of 29 July 202177 was mentioned as an example of
instrument ensuring the implementation of Article 40(3).

In Estonia, Poland and Slovenia, national law only covers EU funding schemes. Bulgarian, French,
Lithuanian and Spanish authorities referred to the application of Regulation (EU) No 508/2014 on
EMFF8, which requires candidates for EU funds to sign a declaration providing that they did not breach

74 AT, BE, DE, EE, ES, FI, HU, IT, LT, LV, MT, NL, PL and PT.
75 AT, CY, EE, ES, LV and PL.

76 BE, CY, DE, DK, EE, ES, IT, LV, NL, PL, PT, SE and SL

77 BAnz. AT 13.08.2021 B1.

78 Regulation (EU) No 508/2014 of the European Parliament and of the Council of 15 May 2014 on the European Maritime
and Fisheries Fund and repealing Council Regulations (EC) No 2328/2003, (EC) No 861/2006, (EC) No 1198/2006 and
(EC) No 791/2007 and Regulation (EU) No 1255/2011 of the European Parliament and of the Council, OJ L 149
20.5.2014, p.1.
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the obligation set in Article 40(3) of the IUU Regulation. While the requirement is embedded in national
law in Spain, no express provision reflecting Article 40(3) as such was adopted in national law in Bul-
garia and France. Direct applicability was argued by Finnish and Maltese authorities too.

Even though not expressly provided by law, in practice, in Sweden, the Swedish Board of Agriculture
(in charge of the disbursement of public aid) is obliged to control that a disbursement of any public aid
is compatible with Union law before the disbursement in question is made’).

Article 40(4) obliges Member States to endeavour to obtain information on the existence of any ar-
rangement between nationals and a third country allowing the reflagging of fishing vessels flying their
flag to such third country; and to inform the Commission thercof by submitting a list of the fishing
vessels concerned. This requirement is reflected, at least partially, in six Member States®. It is not re-
flected in any of the landlocked countries, because they do not have fishing vessels flying their flags.

Cyprus law designates the competent authorities to implement the obligation.

Denmark, Finland, Germany, Latvia and Poland argued direct applicability. As for Article 40(1), in
Estonia, the requirement to obtain information is reflected in the Income Tax Act, whereas the duty to
inform the Commission is provided in the Fishing Act and implemented via the annual ‘Fishing Fleet
Capacity Report’ submitted to the Commission. In Spain, to implement the obligation to obtain infor-
mation, nationals are obliged to provide all the documentation requested by the authorities, as well as
collaborate with them, in the framework of fishing regulation.

In Lithuania and Slovenia, only the requirement to report to the Commission is reflected into national
law.

7914 § Chapter 4 of the Ordinance on Fishing, Aquaculture and the Fishing Industry.
80 CY, EE, ES, IT, LT and SI.
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Table 5 Obligation for Member States regarding nationals®!
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81 The data provided in this table does not necessarily reflect the views provided in answer to the questionnaire/interview by the national authorities (it also includes the results of the desk re-
search, and harmonisation of the approach across Member States).
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